
The views stated here are my own and do not necessarily reflect the views of the1

Commi



  Robert H. Bork, The Antitrust Paradox:  A Policy At War With Itself (1978).2

2

about how antitrust will be applied that have been circulating since the financial crisis exploded

on the scene last Fall.  I will explain why I would suggest that antitrust enforcement is part of the

solution to the economic crisis, rather than the problem, and provide some specific examples as

to how it might apply to mergers, single firm conduct, and cartels.  Finally, I will also discuss

how the consumer protection aspect of our mission may be impacted by the financial crisis.

I.  Economic Theory

One thing is clear to me: the orthodox and unvarnished Chicago School of economic

theory is on life support, if it is not dead.  Antitrust enforcement principles over the last forty-

plus years have been heavily influenced by this school of economic theory, which has its origins
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antitrust laws were irrational and actually hurt consumers.  He also argued that consumers were

often beneficiaries of corporate mergers.  Chicago School theory was first fully embraced by the

Supreme Court of course in the 1977 Sylvania opinion,  where the Supreme Court abandoned3

reliance on the rule of per se illegality for non-price vertical restraints and instead opted for the

rule of reason.  

Evidence of Chicago School economics is still evident in the FTC’s website, where there

are repeated references to “faith in the market.”  For example, comments the FTC made to the

OECD roundtable on the interface of competition and consumer policies in 2003 stated that,

“[o]ur faith in the market is firmly grounded in the principle that free enterprise and competition

best guarantee commercial freedom, economic efficiency, and consumer welfare.”   Chicago4

School economic theory is also evident in the Supreme Court’s Trinko  decision, where the5

second part of the decision suggests that monopolies are beneficial because they will spur

innovation.  It is also the basis for the Department of Justice Antitrust Division’s Section 2

Report, where the dangers of overenforcement of the antitrust laws (called Type I error) were

emphasized.   6
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The antitrust agencies have tried to export this theory, especially when counseling the

Chinese about the development of their anti-monopoly laws.  Although the counseling to the

Chinese was done orally, the theory is evident in speeches.  For example, in a speech before a

standard setting conference in Beijing, former Counsel to the Assistant Attorney General of the

Antitrust Division, Hill Wellford, declared that, “[a]s we consider the challenges and proposed

solutions within standard setting, we should keep in mind the power of markets to self-correct.”  7

And in a Beijing speech, Former Assistant Attorney General Hew Pate declared:  “. . . the

American intellectual property system rests on two fundamental foundations: fi.00001em
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merger case, that is what it is based on.  There of course the Supreme Court allowed the

acquisition of a coal company despite the fact that the transaction resulted in high market shares. 

It held that high market shares did not reflect the true nature of the acquired firms’ future

competitiveness, because the firms’ coal reserves were either depleted or committed under long

term contracts.   This undermined the government’s prima facie case.  Mr. Smith argued that13

this analysis allows parties to argue that current high market shares are not always good

indicators of what future competition will be like.  That is correct.  But the impact of a financial

crisis on antitrust enforcement can work both ways – it is by no means clear that it will result in

less enforcement.  

Contrary to Mr. Boies, I think antitrust laxity during an economic recession can result in

a deepening of economic contraction.  Competition spurs innovation, productivity, growth and

cost effectiveness.  Increased prices are almost always (if not always) accompanied by reduced

output.  Thus, reduced antitrust enforcement could result in increased prices and reduced output,

and in turn more unemployment.  Put differently, if anticompetitive mergers and other business

practices are permitted during an economic crisis, it is likely to cause reduced innovation and

output, and consumers will lose the benefits of lower prices.  Thus, I would suggest that

competition laws need to be implemented at least as strictly during a time of economic crisis as

they are otherwise.   

At a minimum we need to be more humble.  We can’t make orthodox and unvarnished

Chicago School of economics claims with the same authority.  This does not necessarily mean

that antitrust based on Chicago School economics is dead wrong.  But the message needs to be
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fine tuned.  In terms of economic theory, we may need to move more towards what has been

called “behavioral economics,” based on the facts about how individuals are behaving rather

than on how Chicago School of economic theory would predict they will behave.   This would14

require some adjustments in how we apply the antitrust laws – particularly in the Section 2 area,

which I will briefly discuss in a moment.  

But at the same time, antitrust enforcement agencies should arguably be cautious in
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entanglements between firms, I’ve wondered whether it would be better to just say “no” to the

transaction in some situations.  I am not the first Commissioner, past and present, to have such

thoughts.  Conducting retrospective analysis of some of the agencies’ more complex remedies

will help us understand whether in some circumstances it is better to just say no. 

Review of consummated mergers could also be stepped up with freed up resources

resulting from a decline in HSR filings.  In the current crisis there may be more last minute

mergers that should have been blocked.  Many of these deals will not work out very well, for a

variety of reasons, and the merged entity may end up divesting assets of its own volition.  But to

the extent that doesn’t happen, and down the road it becomes clear that a consummated

transaction has created a firm with the ability to exercise market power, the FTC can always

challenge the transaction after the fact.19

Finally, Mr. Boies may be right that there will be an increase in political and societal

pressure to either block or allow a merger because it will prevent job losses, or plant closures,

good or bad.  In other countries, the government has been more willing to step in and override

the relevant antitrust authority.  For example, very recently, in the face of the current financial

crisis, the UK has altered its regulatory framework as applied to financial sector mergers to

enable public interest concerns to trump competition review.  In September 2008, the UK

Secretary of State issued an Intervention Notice under the Enterprise Act of 2002 on the Lloyds

TBS/HBOS merger, thereby eliminating the authority of the Office of Fair Trade to review the

transaction and placing it in the hands of the Secretary of State.  But our antitrust laws in the

U.S. do not incorporate this type of analysis.  I hope that the Administration here resists the
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VI.  Consumer Protection

I would like to finish tonight by talking briefly about the impact of the financial crisis on

the American consumer and, consequently, how this will inform the consumer protection aspect

of our mission at the FTC.  As you are probably well aware, the current economic situation is

extremely grim for many consumers:  delinquencies on auto loans and home equity lines of

credit have reached their highest levels since record-keeping began in 1980;  a record one in 1020

American homeowners with a mortgage were either at least a month behind on their payments or

in foreclosure at the end of September;  increasing numbers of Americans are struggling to pay21

off medical debt;  and in December, the unemployment rate rose from 6.8 percent to 7.222

percent, the highest rate since January 1993.23

Clearly, consumers are struggling with personal financial difficulties.  Whether these

difficulties are caused by a general downturn in the economy, a loss of employment, or the

burden of a ballooning mortgage payment, many consumers will need some sort of assistance. 
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Conclusion

Let me conclude by emphasizing that I have done a lot of crystal ball-gazing.  These are

uncertain times, and many of the predictions I’ve made are uncertain.  But one thing is certain, it

is that the FTC has much to learn from the financial crisis.  And, if we don’t learn from it, we are

foolish.


