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list price of Indocin to $1500 for a three-vial course of treatment.5 A few months after its acquisi-

tion of Indocin, Lundbeck acquired the rights to NeoProfen, the only other drug approved to treat

PDA.6

In December 2008, the Commission voted unanimously to challenge Lundbeck’s acquisition of

NeoProfen as a merger to monopoly. Following a bench trial, the District Court for the District of

Minnesota denied the FTC’s request for relief, finding that the agency had failed to prove that

Indocin and NeoProfen were in the same relevant market, and the Eighth Circuit affirmed.7

At the time the FTC challenged the NeoProfen transaction, Commissioners Rosch and

Leibowitz issued concurring statements indicating that they would have also voted to challenge

the acquisition of Indocin, notwithstanding the lack of a horizontal or vertical relationship between

Lundbeck and Merck.8 The Rosch statement explained that there was reason to believe that the

acquisition of Indocin violated Section 7 because it eliminated certain reputational constraints spe-

cific to Merck, allowing Lundbeck to raise Indocin’s price. In particular, the statement noted that

Merck had monopoly power over Indocin but did not exercise it because of concerns that increas-

ing prices on a product to treat a vulnerable population could damage the company’s reputation

and sales of other products. Lundbeck, which lacked a large product portfolio, did not face these

constraints and was therefore able to exercise monopoly power after the acquisition.

Reaction to the Rosch statement from the private bar was swift and critical, asserting that it flew

in the face of modern economics, was inconsistent with the language of Section 7, and lacked use-

ful limiting principles. Former Commissioner Tom Leary, in contrast, argued that the approach

described in the concurring statement was consistent with modern antitrust economics, which
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prices substantially (or otherwise take action that will injure consumers) would an unconsummat-

ed conglomerate transaction likely warrant scrutiny.15

Potential Vertical Mergers: The Google/ITA Case
In April 2011, the DOJ issued a complaint and simultaneously entered into a settlement agreement

resolving its concerns with Google Inc.’s acquisition of ITA Software Inc.16 The DOJ said that the

acquisition, as originally proposed, would have substantially lessened competition for compara-

tive flight search websites in the United States, resulting in less innovation and reduced choice for

consumers.17

According to the DOJ, prior to the acquisition, ITA was the leading provider of airfare pricing

and shopping systems (P&S systems), which provide flight informatioe
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upstream and downstream markets would be compelling evidence that foreclosure was unlikely.28

Second, the nature of Google’s future travel service would give the company a significant

incentive not to foreclose other travel websites. Google’s new travel service would rely to some

extent on other travel websites. This is because Google’s travel service lacked a booking function

and would drive potential customers to other travel websites (specifically, OTAs) and airline web-

sites. Thus, if Google were to injure other travel websites, it would have also diminished the func-

tionality—and presumably profitability—of its own product.

Third, vertical integration resulting from the Google/ITA transaction appears to have offered the

prospect of Google developing a superior travel website. Such a development, even if it had

harmed competitors, would have benefited consumers. Given that loss of innovation was one of

the DOJ’s principal concerns, it would be reasonable to expect that the DOJ’s pleadings would

have addressed this topic.29

Fourth, there were a number of uncertainties regarding Google’s yet-to-be-introduced travel

website. While it was clear that Google intended to develop a travel website, the timing and

nature of Google’s entry were not clear (at least based on the public record). These were impor-
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