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Finally, I concur with the Report insofar as it recommends that information brokers who

compile data for marketing purposes must disclose to consumers how they collect and use 

consumer data.4
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Report seeks consistency with international privacy standards,13 I would urge caution.  We

should always carefully consider whether each individual policy choice regarding privacy is

appropriate for this country in all contexts.

That is not how the Commission itself has traditionally proceeded.  To the contrary, the

Commission represented in its 1980, and 1982, Statements to Congress that, absent deception, it

will not generally enforce Section 5 against alleged intangible harm.14  In other contexts, the

Commission has tried, through its advocacy, to convince others that our policy judgments are

sensible and ought to be adopted.  And, as I stated in connection with the recent Intel complaint,

in the competition context, one of the principal virtues of applying Section 5 was that that

provision was “self-limiting,” and I advocated that Section 5 be applied on a stand-alone basis

only to a firm with monopoly or near-monopoly power.15  Indeed, as I have remarked, absent

such a limiting principle, privacy may be used as a weapon by firms having monopoly or near-

monopoly power.16
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More specifically, as I have said before, the major browser firms’ interest in developing



web-tracking.html?pagewanted=all. 

25  See Vega, supra note 24. 

26  Why Johnny Can’t Opt Out:  A Usability Evaluation of Tools to Limit Online Behavioral
Advertising, Carnegie Mellon University CyLab, Oct. 31, 2011, available at
http://www.cylab.cmu.edu/files/pdfs/tech_reports/CMUCyLab11017.pdf; see also Search
Engine Use 2012, at 25, Pew Internet & American Life Project, Pew Research Center, Mar. 9,
2012, available at
http://pewinternet.org/~/media/Files/Reports/2012/PIP_Search_Engine_Use_2012.pdf (“[j]ust
38% of internet users say they are generally aware of ways they themselves can limit how much
information about them is collected by a website”). 

27(26)Tj
/TT4 1 Tf
128dPf Mello .2





33  See id. 



37  Federal Communications Commission, Connecting America:  The National Broadband Plan,
Broadband Competition and Innovation Policy, Section 4.1, Networks, Competition in
Residential Broadband Markets at 36, available at
http://www.broadband.gov/plan/4-broadband-competition-and-innovation-policy/. 

38  Federal Communications Commission Working Paper, Broadband decisions:  What drives
consumers to switch – or stick with – their broadband Internet provider (Dec. 2010), at 3, 8,
available at
0 [ .lan,



41  Testimony of Jon Leibowitz and J. Thomas Rosch, Chairman and Comm'r, FTC, The FTC in
FY2013: Protecting Consumers and Competition: Hearing on Budget Before the H. Comm. on
Appropriations Subcomm. on Financial Services and General Government, 112 th Cong. 2
(2012), text from CQ Roll Call, available from: LexisNexis® Congressional.

42  One notable example is found where the Report discusses the articulation of privacy harms
and enforcement actions brought on the basis of deception.  The Report then notes “[l]ike these
enforcement actions, a privacy framework should address practices that unexpectedly reveal
previously private information even absent physical or financial harm, or unwarranted



45  See FTC Testimony, supra note 41.

12

which case there can be no pretense that they are “voluntary.”45  It makes no difference whether

the federal requirement is in the form of enforceable codes of conduct or in the form of an act of

Congress.  Indeed, it is arguable that neither is needed if these firms feel obliged to comply with

the “best practices” or face the wrath of “the Commission” or its staff.


