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I am pleased to be here today to talk about some of the recent consumer protection

developments at the Federal Trade Commission.  The agency has had a very busy and productive

year, and I would like to discuss what I consider to be some of the highlights.  I plan to cover

three topics:  recent rulemakings in the consumer financial protection area; the preliminary staff

privacy report and my initial impressions about a do-not-track mechanism; and a couple of

interesting (at least for me) issues that have arisen in our advertising cases.

I. Protecting Consumers in the Financial Marketplace

Although the worst of the economic recession may be behind us, the aftershocks are

going to continue for the foreseeable future.  Unfortunately, as consumers try to dig themselves
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out of debt and salvage their homes, there will be those who will try to capitalize on such

financial vulnerability by deceptive or unfair conduct.  Some of the Commission’s recent

rulemakings should help to reduce these activities.

A. Debt Relief Services Amendments to the Telemarketing Sales Rule

First, this past fall, the Debt Relief Services Amendments to the Telemarketing Sales

Rule took effect.2  This new rule, among other things, prohibits companies that sell debt relief

services over the telephone from charging fees before settling or reducing a consumer’s credit

card or other unsecured debt.  More specifically, this advance fee ban specifies that fees for debt

relief services may not be collected until:  the debt relief service successfully settles or changes

the terms of at least one of the consumer’s debts; there is a settlement agreement, debt

management plan, or other agreement between the consumer and the creditor that the consumer

has agreed to; and the consumer has made at least one payment to the creditor as a result of the

agreement negotiated by the debt relief provider.

I had serious concerns about how the debt relief services industry was operating.  One

concern was the advance fee component.  Almost all companies offering debt relief demanded

and were paid a substantial amount, if not all, of their fees for their services up-front – before

any services were rendered.  Another concern stemmed from the business model itself – before

the company tries to settle the debt, the consumer must stop paying the creditor and instead try to

save a lump sum that the company will offer to the creditor as a settlement.  A third concern

related to the fact that despite having paid high fees to debt relief service providers, many

consumers drop out of this type of program before any debts are actually settled.



3  Katharine Gibbs School v. FTC, 612 F.2d 658 (2d Cir. 1979).

3

I do think that this type of business model skews incentives.  Because debt relief services

companies were paid up-front, they had an incentive to exaggerate the benefits they would

deliver and an incentive to downplay or omitkews in2se debt ns035pf thtenefconsequeivestenefconsun2se derd
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guidelines for private vocational and home study schools that are still in effect today.  However,

notwithstanding the Guides, the Commission determined that abuses in this industry warranted

further action, and to that end, in 1974, it published for comment and public hearing a proposed

Trade Regulation Rule.  The Commission issued its final rule, “Proprietary Vocational and

Home Study Schools,” in December 1978, which as the Statement of Basis and Purpose (“SBP”)

stated, was promulgated to “alleviate currently abusive practices against vocational and home

study school students and prospective students.”4  The SBP explained that at issue were unfair

and deceptive advertising, sales, and enrollment practices engaged in by some of the schools. 

After being promulgated, the Rule was immediately challenged – twelve petitions were received
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specificity, the court also found that the Commission failed to have a rational connection

between some of the Rule’s requirements (for example, the refund provision) and the prevention

of specifically described unfair and deceptive practices.7

I think the Commission has learned much since its rulemaking experiences in the 1970s,

and I am impressed by the caliber of the rules that we promulgate.  As a survivor of those early

days, however, I must admit that I find it important to keep holding the agency’s feet to the fire

in perfecting and honing our abilities in building a rulemaking record.  Put differently, I think a

rule is only as strong as the rulemaking record supporting it.

B. Mortgage Advertising Practices Rule and Mortgage Assistance Relief Services
Rule                                                                                                                       

The agency also has been very active on rulemaking proceedings related to the activities

that occur throughout the “life-cycle” of a mortgage loan – for example, practices related to

mortgage loan advertising and marketing as well as practices related to the offering of services to

modify existing mortgages.  These rulemaking proceedings were required by the Omnibus

Appropriations Act of 2009,8 and any rule resulting from these proceedings will apply only to

entities within the FTC’s jurisdiction under the FTC Act, which excludes banks, thrifts, and

federal credit unions, among others.  

As the first step in this rulemaking process, in June 2009, the FTC issued two Advance

Notices of Proposed Rulemaking (“ANPR”):  one relating to mortgage acts and practices
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rating.

The MARS Rule also prohibits mortgage assistance relief companies from making any

false or misleading claims about their services, including claims about the likelihood of

consumers getting the results they seek; the company’s refund and cancellation policies; or the
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forward.18  Public comment periods followed each of the roundtables.19

The roundtables and public comment process culminated in the December 2010 issuance

of a preliminary staff report entitled, “Protecting Consumer Privacy in an Era of Rapid Change: 

A Proposed Framework for Businesses and Policymakers.”20  As indicated by its title, the
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privacy protection, I think that is unnecessary.  A privacy notice that is opaque or fails to

disclose material facts (such as the fact that consumer information may be shared with third

parties) is deceptive under Section 5.  That is particularly true if the sharing of the information

may cause tangible harm.  To the extent that privacy notices have been buried, incomplete, or

otherwise ineffective – and they have been – the answer is for the FTC to enhance efforts to

enforce the “notice” model, not to replace it with a new framework.  Moreover, I do not believe

that Section 5 liability could be avoided by companies’ eschewing a privacy notice altogether. 

Not only would that be competitive suicide, but it may also be deceptive in that it would entail a
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I believe that corrective advertising continues to be a remedy that the Commission should

consider in national advertising cases.  When evaluating whether corrective advertising would be

appropriate, there are three factors that I think are important.

First, has the advertising of the problematic claims been of such an extent and duration

that it has created an impression in the public mind that can only be corrected requiring the

company to engage in remedial advertising?  For example, a couple of years ago, I dissented

from the Commission’s settlement with Airborne Health, Inc., the maker of a popular

effervescent tablet marketed as a cold prevention and treatment remedy, in part because the order

did not include a requirement for corrective advertising.37  In that case, to resolve a Section 13(b)

challenge in federal court, Airborne agreed to pay up to $6.5 million in consumer redress to

settle charges that it did not have adequate evidence to support its advertising claims.  I dissented

because I was concerned that the Stipulated Final Order allowed the defendants to deplete their

existing inventory of paper cartons and display trays – packaging that contained the problematic

representations.  I believe that “run-out provisions” like this should not be included in the Order

– once defendants sign the Order, they should not be allowed to continue to perpetuate

misperceptions about their product by exhausting their inventory of deceptive packaging.  In

addition to striking the run-out provisions, I also believed that the only way to effectively

remove lingering misperceptions from the product’s extensive advertising campaign would have

been to require the defendants to engage in corrective advertising.38
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Products, as well as other health-related claims about other products, unless such representations

were true, non-misleading and, at the time they were made, respondents possessed and relied

upon competent and reliable scientific evidence that substantiated the claims.41

On appeal, respondents argued, among other things, that the Initial Decision improperly

required double-blind, placebo-controlled studies as substantiation, even though the Food Drug

and Cosmetic Act (“FDCA”) itself did not require such studies for structure/function claims for

dietary supplements, which are allowed by the Dietary Supplement Health and Education Act

(DSHEA), a 1994 amendment to the FDCA.

The Commission’s Opinion noted that under the FDCA, a “structure/function” claim is

defined simply as one that describes “the role of a nutrient or dietary ingredient intended to

affect the structure or function in humans.”42   The Opinion went on to explain that the

Respondents’ representations that the Challenged Products would treat or cure cancer, prevent or

shrink tumors, and ameliorate the side effects of radiation and chemotherapy did not simply

describe the “role” that those four products would play in affecting the structure or function in

humans, and accordingly, they were not merely “structure/function” claims under the DSHEA.43 

The Opinion also recognized that DSHEA expressly provides that even compliant

“structure/function” claims are permitted only if they are “truthful and not misleading” and the
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manufacturer “has substantiation” that such claims are true.44  Thus, the Opinion noted that the

DSHEA amendment to the FDCA was not inconsistent with the FTC case law as applied by the

ALJ.   Indeed, even if the FDCA had departed from the FTC Act and its relevant case law,

Respondents offered no authority that it would be binding on the Commission.

A second recent example illustrating an FTC/FDA intersection was the issuance of

warning letters to four marketers of caffeinated alcohol drinks.45  In the warning letters,

marketers were informed that consumer safety is among the highest priorities of the FTC and

that safety concerns have, in the past, contributed to the Commission’s decision to take action

against alcohol marketers.  In the particular instance of caffeinated alcoholic beverages, the FTC

had become aware of a number of recent incidents suggesting that alcohol containing added

caffeine may present unusual risks to health and safety.

Simultaneous with the FTC’s action, the FDA announced that it was sending letters to the

same four companies, warning that, as used in their products, caffeine is an “unsafe food

additive” under the FDCA.  Our warning letters highlighted this very finding, pointing out to the

marketers that the FDA’s warning that caffeine is an “unsafe food additive,” as used in their

products, was a relevant consideration in the FTC’s analysis of whether the marketing of

caffeinated alcohol products is deceptive or unfair under the Federal Trade Commission Act. 

The letter also informed the marketers that historically the FTC has accorded significant weight

to FDA findings regarding product safety and efficacy.

I think the language used in the warning letters illustrates one manner in which FDA
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The Analysis to Aid Public Comment (“AAPC”) does a good job of explaining the

reasoning behind this provision: “respondent cannot claim that a covered product reduces the

likelihood of getting a cold or the flu unless the FDA has issued a regulation authorizing the

claim based on a finding that there is significant scientific agreement among experts qualified by

scientific training and experience to evaluate such claims, considering the totality of publicly

available scientific evidence.  The AAPC goes on to explain that, as noted in the Commission’s

Enforcement Policy Statement on Food Advertising, “[t]he Commission regards the ‘significant

scientific agreement’ standard, as set forth in the NLEA and FDA’s regulations, to be the

principal guide to what experts in the field of diet-disease relationships would consider

reasonable substantiation for an unqualified health claim.”47  Thus, although the Enforcement

Policy Statement does not say that the only way a food advertiser can adequately substantiate a

disease risk-reduction claim is through FDA authorization, the consent order provision requiring

FDA pre-approval before respondent makes a reduced cold or flu likelihood claim for its

covered products in the future will facilitate compliance with and enforcement of the order and is

reasonably related to the violations alleged.

Thanks for your time and attention today.


