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The unifying theme of these Guidelines is that mergers should not be permitted to create, enhance, or 
entrench market power or to facilitate its exercise. For simplicity of exposition, these Guidelines 
generally refer to all of these effects as enhancing market power. A merger enhances market power if 
it is likely to encourage one or more firms to raise price, reduce output, diminish innovation, or 
otherwise harm customers as a result of diminished competitive constraints or incentives. In 
evaluating how a merger will likely change a firm’s behavior, the Agencies focus primarily on how 
the merger affects conduct that would be most profitable for the firm.  

A merger can enhance market power simply by eliminating competition between the merging parties. 
This effect can arise even if the merger causes no changes in the way other firms behave. Adverse 
competitive effects arising in this manner are referred to as “unilateral effects.” A merger also can 
enhance market power by increasing the risk of coordinated, accommodating, or interdependent 
behavior among rivals. Adverse competitive effects arising in this manner are referred to as 
“coordinated effects.” In any given case, either or both types of effects may be present, and the 
distinction between them may be blurred.  

These Guidelines principally describe how the Agencies analyze mergers between rival suppliers that 
may enhance their market power as sellers. Enhancement of market power by sellers often elevates 
the prices charged to customers. For simplicity of exposition, these Guidelines generally discuss the 
analysis in terms of such price effects. Enhanced market power ca



 

 

 

 

 

 

 

 

 

 

 

2.1 Types of Evidence 

2.1.1 Actual Effects Observed in Consummated Mergers  

When evaluating a consummated merger, the ultimate issue is not only whether adverse competitive 
effects have already resulted from the merger, but also whether such effects are likely to arise in the 
future. Evidence of observed post-merger price increases or other changes adverse to customers is 
given substantial weight. The Agencies evaluate whether such changes are anticompetitive effects 
resulting from the merger, in which case they can be dispositive. However, a consummated merger 
may be anticompetitive even if such effects have not yet been observed, perhaps because the merged 
firm may be aware of the possibility of post-merger antitrust review and moderating its conduct. 
Consequently, the Agencies also consider the same types of evidence they consider when evaluating 
unconsummated mergers. 

2.1.2 Direct Comparisons Based on Experience 

The Agencies look for historical events, or “natural experiments,” that are informative regarding the 
competitive effects of the merger. For example, the Agencies may examine the impact of recent 
mergers, entry, expansion, or exit in the relevant market. Effects of analogous events in similar 
markets may also be informative.  

The Agencies also look for reliable evidence based on variations among similar markets. For 
example, if the merging firms compete in some locales but not others, comparisons of prices charged 
in regions where they do and do not compete may be informative regarding post-merger prices. In 
some cases, however, prices are set on such a broad geographic basis that such comparisons are not 
informative. The Agencies also may examine how prices in similar markets vary with the number of 
significant competitors in those markets. 

2.1.3 Market Shares and Concentration in a Relevant Market  

The Agencies give weight to the merging parties’ market shares in a relevant market, the level of 
concentration, and the change in concentration caused by the merger. See Sections 4 and 5. Mergers 
that cause a significant increase in concentration and result in highly concentrated markets are 
presumed to be likely to enhance market power, but this presumption can be rebutted by persuasive 
evidence showing that the merger is unlikely to enhance market power. 

2.1.4 Substantial Head-to-Head Competition 

The Agencies consider whether the merging firms have been, or likely will become absent the 
merger, substantial head-to-head competitors. Such evidence can be especially relevant for evaluating 
adverse unilateral effects, which result directly from the loss of that competition. See Section 6. This 
evidence can also inform market definition. See Section 4. 

2.1.5 Disruptive Role of a Merging Party  

The Agencies consider whether a merger may lessen competition by eliminating a “maverick” firm, 
i.e., a firm that plays a disruptive role in the market to the benefit of customers. For example, if one 
of the merging firms has a strong incumbency position and the other merging firm threatens to 
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disrupt market conditions with a new technology or business model, their merger can involve the loss 
of actual or potential competition. Likewise, one of the merging firms may have the incentive to take 
the lead in price cutting or other competitive conduct or to resist increases in industry prices. A firm 
that may discipline prices based on its ability and incentive to expand production rapidly using 
available capacity also can be a maverick, as can a firm that has often resisted otherwise prevailing 
industry norms to cooperate on price setting or other terms of competition. 

2.2 Sources of Evidence 

The Agencies consider many sources of evidence in their merger analysis. The most common sources 
of reasonably available and reliable evidence are l<in st8(s oerl<iting o15 Td
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2.2.2 Customers 

Customers can provide a variety of information to the Agencies, ranging from information about their 
own purchasing behavior and choices to their views about the effects of the merger itself.  

Information from customers about how they would likely respond to a price increase, and the relative 
attractiveness of different products or suppliers, may be highly relevant, especially when 
corroborated by other evidence such as historical purchasing patterns and practices. Customers also 
can provide valuable information about the impact of historical events such as entry by a new 
supplier. 

The conclusions of well-informed and sophisticated customers on the likely impact of the merger 
itself can also help the Agencies investigate competitive effects, because customers typically feel the 
consequences of both competitively beneficial and competitively harmful mergers. In evaluating such 
evidence, the Agencies are mindful that customers may oppose, or favor, a merger for reasons 
unrelated to the antitrust issues raised by that merger.  

When some customers express concerns about the competitive effects of a merger while others view 
the merger as beneficial or neutral, the Agencies take account of this divergence in using the 
information provided by customers and consider the likely reasons for such divergence of views. For 
example, if for regulatory reasons some customers cannot buy imported products, while others can, a 
merger between domestic suppliers may harm the former customers even if it leaves the more flexible 
customers unharmed. See Section 3. 

When direct customers of the merging firms compete against one another in a downstream market, 
their interests may not be aligned with the interests of final consumers, especially if the direct 
customers expect to pass on any anticompetitive price increase. A customer that is protected from 
adverse competitive effects by a long-term contract, or otherwise relatively immune from the 
merger’s harmful effects, may even welcome an anticompetitive merger that provides that customer 
with a competitive advantage over its downstream rivals.  

Example 1: As a result of the merger, Customer C will experience a price increase for an input used in producing 
its final product, raising its costs. Customer C’s rivals use this input more intensively than Customer C, and the 
same price increase applied to them will raise their costs more than it raises Customer C’s costs. On balance, 
Customer C may benefit from the merger even though the merger involves a substantial lessening of 
competition. 

2.2.3 Other Industry Participants and Observers 

Suppliers, indirect customers, distributors, other industry participants, and industry analysts can also 
provide information helpful to a merger inquiry. The interests of firms selling products 
complementary to those offered by the merging firms often are well aligned with those of customers, 
making their informed views valuable. 



 

 

 
 

  
  

   
   

  

 
 

merger. However, rival firms may provide relevant facts, and even their overall views may be 
instructive, especially in cases where the Agencies are concerned that the merged entity may engage 
in exclusionary conduct. 

Example 2: Merging Firms A and B operate in a market in which network effects are significant, implying that 
any firm’s product is significantly more valuable if it commands a large market share or if it is interconnected 
with others that in aggregate command such a share. Prior to the merger, they and their rivals voluntarily 
interconnect with one another. The merger would create an entity with a large enough share that a strategy of 
ending voluntary interconnection would have a dangerous probability of creating monopoly power in this 
market. The interests of rivals and of consumers would be broadly aligned in preventing such a merger. 

3. Targeted Customers and Price Discrimination 

When examining possible adverse competitive effects from a merger, the Agencies consider whether 
those effects vary significantly for different customers purchasing the same or similar products. Such 
differential impacts are possible when sellers can discriminate, e.g., by profitably raising price to 
certain targeted customers but not to others. The possibility of price discrimination influences market 
definition (see Section 4), the measurement of market shares (see Section 5), and the evaluation of 
competitive effects (see Sections 6 and 7). 

When price discrimination is feasible, adverse competitive effects on targeted customers can arise, 
even if such effects will not arise for other customers. A price increase for targeted customers may be 
profitable even if a price increase for all customers would not be profitable because too many other 
customers would substitute away. When discrimination is reasonably likely, the Agencies may 
evaluate competitive effects separately by type of customer. The Agencies may have access to 
information unavailable to customers that is relevant to evaluating whether discrimination is 
reasonably likely. 

For price discrimination to be feasible, two conditions typically must be met: differential pricing and 
limited arbitrage.  

First, the suppliers engaging in price discrimination must be able to price differently to targeted 
customers than to other customers. This may involve identification of individual customers to which 
different prices are offered or offering different prices to different types of customers based on 
observable characteristics. 

Example 3: Suppliers can distinguish large buyers from small buyers. Large buyers are more likely targe.mall 
buyers to self-supply in response to a significant price increase. The merger may lead to price discrimination 
against .mall buyers, harming them, even if large buyers  are not harmed. Such discrimination can occur even if 
there is no discrete gap in size between the classes of large ande.mall buyers. 

In other cases, suppliers may be unable to distinguish among different types of customers but can 
offer multiple products that sort customers based on their purchase decisions. 

Second, the targeted customers must not be able to defeat the price increase of concern by arbitrage, 
e.g., by purchasing indirectly from or through other customers. Arbitrage may be difficult if it would 
void warranties or make service more difficult or costly for customers. Arbitrage is inherently 
impossible for many services. Arbitrage between customers at different geographic locations may be 
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impractical due to transportation costs. Arbitrage on a modest scale may be possible but sufficiently 
costly or limited that it would not deter or defeat a discriminatory pricing strategy. 

4. Market Definition 

When the Agencies identify a potential competitive concern with a horizontal merger, market 
definition plays two roles. First, market definition helps specify the line of commerce and section of 
the country in which the competitive concern arises. In any merger enforcement action, the Agencies 
will normally identify one or more relevant markets in which the merger may substantially lessen 
competition. Second, market definition allows the Agencies to identify market participants and 
measure market shares and market concentration. See Section 5. The measurement of market shares 
and market concentration is not an end in itself, but is useful to the extent it illuminates the merger’s 
likely competitive effects.  

The Agencies’ analysis need not start with market definition. Some of the analytical tools used by the 
Agencies to assess competitive effects do not rely on market definition, although evaluation of 
competitive alternatives available to customers is always necessary at some point in the analysis. 

Evidence of competitive effects can inform market definition, just as market definition can be 
informative regarding competitive effects. For example, evidence that a reduction in the number of 
significant rivals offering a group of products causes prices for those products to rise significantly can 
itself establish that those products form a relevant market. Such evidence also may more directly 
predict the competitive effects of a merger, reducing the role of inferences from market definition and 
market shares.  

Where analysis suggests alternative and reasonably plausible candidate markets, and where the 
resulting market shares lead to very different inferences regarding competitive effects, it is 
particularly valuable to examine more direct forms of evidence concerning those effects. 

Market definition focuses solely on demand substitution factors, i.e., on customers’ ability and 
willingness to substitute away from one product to another in response to a price increase or a 
corresponding non-price change such as a reduction in product quality or service. The responsive 
actions of suppliers are also important in competitive analysis. They are considered in these 
Guidelines in the sections addressing the identification of market participants, the measurement of 
market shares, the analysis of competitive effects, and entry. 

Customers often confront a range of possible substitutes for the products of the merging firms. Some 
substitutes may be closer, and others more distant, either geographically or in terms of product 
attributes and perceptions. Additionally, customers may assess the proximity of different products 
differently. When products or suppliers in different geographic areas are substitutes for one another to 
varying degrees, defining a market to include some substitutes and exclude others is inevitably a 
simplification that cannot capture the full variation in the extent to which different products compete 
against each other. The principles of market definition outlined below seek to make this inevitable 
simplification as useful and informative as is practically possible. Relevant markets need not have 
precise metes and bounds.  
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Example 9: In a merger between two firms that install computers purchased from third parties, the SSNIP would 
be based on their fees, not on the price of installed computers. If these firms purchase the computers and charge 







 

 

    
 

   
 

 

 

 
  

 

 

 

  

 

                                                 

   

Example 12: The merging parties both have manufacturing plants in City X. The relevant product is expensive to 
transport and suppliers price their products for pickup at their locations. Rival plants are some distance away in 
City Y. A hypothetical monopolist controlling all plants in City X could profitably impose a SSNIP at these 
plants. Competition from more distant plants would not defeat the price increase because supplies coming from 
more distant plants require expensive transportation. The relevant geographic market is defined around the plants 
in City X. 

When the geographic market is defined based on supplier locations, sales made by suppliers located 
in the geographic market are counted, regardless of the location of the customer making the purchase.  

In considering likely reactions of customers to price increases for the relevant product(s) imposed in a 
candidate geographic market, the Agencies consider any reasonably available and reliable evidence, 
including: 

¶  how customers have shifted purchases in the past between different geographic locations in 
response to relative changes in price or other terms and conditions;  

¶  the cost and difficulty of transporting the product (or the cost and difficulty of a customer 
traveling to a seller’s location), in relation to its price; 

¶  whether suppliers need a presence near customers to provide service or support;  

¶  evidence on whether sellers base business decisions on the prospect of customers switching 
between geographic locations in response to relative changes in price or other competitive 
variables; 

¶  the costs and delays of switching from suppliers in the candidate geographic market to  
suppliers outside the candidate geographic market; and  

¶  the influence of downstream competition faced by customers in their output markets. 

4.2.2 Geographic Markets Based on the Locations of Customers 

When the hypothetical monopolist could discriminate based on customer location, the Agencies may 
define geographic markets based on the locations of targeted customers.7 Geographic markets of this 
type often apply when suppliers deliver their pr



 

 

   
 

  

 
 

 

    
 

 

 
   

   
  

 

 

 

 

 
 

e.g., customers in the region travelling outside it to purchase the relevant product. In this exercise, the 
terms of sale for products sold to all customers outside the region are held constant. 

Example 13: Customers require local sales and support. Suppliers have sales and service operations in many 
geographic areas and can discriminate based on customer location. The geographic market can be defined around 
the locations of customers. 

Example 14: Each merging firm has a single manufacturing plant and delivers the relevant product to customers 
in City X and in City Y. The relevant product is expensive to transport. The merging firms’ plants are by far the 
closest to City X, but no closer to City Y than are numerous rival plants. This fact pattern suggests that 
customers in City X may be harmed by the merger even if customers in City Y are not. For that reason, the 
Agencies consider a relevant geographic market defined around customers in City X. Such a market could be 
defined even if the region around the merging firms’ plants would not be a relevant geographic market defined 
based on the location of sellers because a hypothetical monopolist controlling all plants in that region would find 
a SSNIP imposed on all of its customers unprofitable due to the loss of sales to customers in City Y. 

When the geographic market is defined based on customer locations, sales made to those customers 
are counted, regardless of the location of the supplier making those sales.  

Example 15: Customers in the United States must use products approved by U.S. regulators. Foreign customers 
use products not approved by U.S. regulators. The relevant product market consists of products approved by U.S. 
regulators. The geographic market is defined around U.S. customers. Any sales made to U.S. customers by 
foreign suppliers are included in the market, and those foreign suppliers are participants in the U.S. market even 
though located outside it. 

5. Market Participants, Market Shares, and Market Concentration  

The Agencies normally consider measures of market shares and market concentration as part of their 
evaluation of competitive effects. The Agencies evaluate market shares and concentration in 
conjunction with other reasonably available and reliable evidence for the ultimate purpose of 
determining whether a merger may substantially lessen competition.  

Market shares can directly influence firms’ competitive incentives. For example, if a price reduction 
to gain new customers would also apply to a firm’s existing customers, a firm with a large market 
share may be more reluctant to implement a price reduction than one with a small share. Likewise, a 
firm with a large market share may not feel pressure to reduce price even if a smaller rival does. 
Market shares also can reflect firms’ capabilities. For example, a firm with a large market share may 
be able to expand output rapidly by a larger absolute amount than can a small firm. Similarly, a large 
market share tends to indicate low costs, an attractive product, or both.  

Market Participants 

All firms that currently earn revenues in the relevant market are considered market participants. 
Vertically integrated firms are also included to the extent that their inclusion accurately reflects their 
competitive significance. Firms not currently earning revenues in the relevant market, but that have 
committed to entering the market in the near future, are also considered market participants. 

Firms that are not current producers in a relevant market, but that would very likely provide rapid 
supply responses with direct competitive impact in the event of a SSNIP, without incurring 
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overstates its future competitive significance. The Agencies may project historical market shares into 
the foreseeable future when this can be done reliably.  

The Agencies measure market shares based on the best available indicator of firms’ future 
competitive significance in the relevant market. This may depend upon the type of competitive effect 
being considered, and on the availability of data. Typically, annual data are used, but where 
individual transactions are large and infrequent so annual data may be unrepresentative, the Agencies 
may measure market shares over a longer period of time. 

In most contexts, the Agencies measure each firm’s market share based on its actual or projected 
revenues in the relevant market. Revenues in the relevant market tend to be the best measure of 
attractiveness to customers, since they reflect the real-world ability of firms to surmount all of the 
obstacles necessary to offer products on terms and conditions that are attractive to customers. In cases 
where one unit of a low-priced product can substitute for one unit of a higher-priced product, unit 
sales may measure competitive significance better than revenues. For example, a new, much less 
expensive product may have great competitive significance if it substantially erodes the revenues 
earned by older, higher-priced products, even if it earns relatively few revenues. In cases where 
customers sign long-term contracts, face switching costs, or tend to re-evaluate their suppliers only 
occasionally, revenues earned from recently acquired customers may better reflect the competitive 
significance of suppliers than do total revenues.  

In markets for homogeneous products, a firm’s competitive significance may derive principally from 
its ability and incentive to rapidly expand production in the relevant market in response to a price 
increase or output reduction by others in that market. As a result, a firm’s competitive significance 
may depend upon its level of readily available capacity to serve the relevant market if that capacity is 
efficient enough to make such expansion profitable. In such markets, capacities or reserves may 
better reflect the future competitive significance of suppliers than revenues, and the Agencies may 
calculate market shares using those measures. Market participants that are not current producers may 
then be assigned positive market shares, but only if a measure of their competitive significance 
properly comparable to that of current producers is available. When market shares are measured 
based on firms’ readily available capacities, the Agencies do not include capacity that is committed 
or so profitably employed outside the relevant market, or so high-cost, that it would not likely be used 
to respond to a SSNIP in the relevant market. 

Example 18: The geographic market is defined around customers in the United States. Firm X produces the 
relevant product outside the United States, and most of its sales are made to customers outside the United States. 
In most contexts, Firm X’s market share will be based on 



 

 

 

 

 
 

                                                 

     
    

 

5.3 Market Concentration 



 

 

  

 

 

 

 

 

 

  

 

 

 

                                                 

    
    

consider both the post-merger level of the HHI and the increase in the HHI resulting from the merger. 
The increase in the HHI is equal to twice the product of the market shares of the merging firms.10 

Based on their experience, the Agencies generally classify markets into three types:  

¶  Unconcentrated Markets: HHI below 1500 

¶  Moderately Concentrated Markets: HHI between 1500 and 2500  

¶  Highly Concentrated Markets: HHI above 2500 

The Agencies employ the following general standards for the relevant markets they have defined:  

¶  Small Change in Concentration: Mergers involving an increase in the HHI of less than 100 
points are unlikely to have adverse competitive effects and ordinarily require no further 
analysis. 

¶  Unconcentrated Markets: Mergers resulting in unconcentrated markets are unlikely to have 
adverse competitive effects and ordinarily require no further analysis.  

¶  Moderately Concentrated Markets: Mergers resulting in moderately concentrated markets that 
involve an increase in the HHI of more than 100 points potentially raise significant 
competitive concerns and often warrant scrutiny. 

¶  Highly Concentrated Markets: Mergers resulting in highly concentrated markets that involve 
an increase in the HHI of between 100 points and 200 points potentially raise significant 
competitive concerns and often warrant scrutiny. Mergers resulting in highly concentrated 
markets that involve an increase in the HHI of more than 200 points will be presumed to be 
likely to enhance market power. The presumption may be rebutted by persuasive evidence 
showing that the merger is unlikely to enhance market power. 

The purpose of these thresholds is not to provide a rigid screen to separate competitively benign 
mergers from anticompetitive ones, although high levels of concentration do raise concerns. Rather, 
they provide one way to identify some mergers unlikely to raise competitive concerns and some 
others for which it is particularly important to examine whether other competitive factors confirm, 
reinforce, or counteract the potentially harmful effects of increased concentration. The higher the 
post-merger HHI and the increase in the HHI, the greater are the Agencies’ potential competitive 
concerns and the greater is the likelihood that the Agencies will request additional information to 
conduct their analysis. 

10 For example, the merger of firms with shares of five percent and ten percent of the market would increase the HHI by 
100 (5 × 10 × 2 = 100). 
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products formerly sold by the other merging firm as their next-best choice. However, unless pre-
merger margins between price and incremental cost are low, that significant fraction need not 
approach a majority. For this purpose, incremental cost is measured over the change in output that 
would be caused by the price change considered. A merger may produce significant unilateral effects 
for a given product even though many more sales are diverted to products sold by non-merging firms 
than to products previously sold by the merger partner.  

Example 19: In Example 5, the merged entity controlling Products A and B would raise prices ten percent, given 
the product offerings and prices of other firms. In that example, one-third of the sales lost by Product A when its 
price alone is raised are diverted to Product B. Further analysis is required to account for repositioning, entry, 
and efficiencies. 

In some cases, the Agencies may seek to quantify the extent of direct competition between a product 
sold by one merging firm and a second product sold by the other merging firm by estimating the 
diversion ratio from the first product to the second product. The diversion ratio is the fraction of unit 
sales lost by the first product due to an increase in its price that would be diverted to the second 
product. Diversion ratios between products sold by one merging firm and products sold by the other 
merging firm can be very informative for assessing unilateral price effects, with higher diversion 
ratios indicating a greater likelihood of such effects. Diversion ratios between products sold by 
merging firms and those sold by non-merging firms have at most secondary predictive value.  

Adverse unilateral price effects can arise when the merger gives the merged entity an incentive to 
raise the price of a prod
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A merger is unlikely to generate substantial unilateral price increases if non-merging parties offer 
very close substitutes for the products offered by the merging firms. In some cases, non-merging 
firms may be able to reposition their products to offer close substitutes for the products offered by the 
merging firms. Repositioning is a supply-side response that is evaluated much like entry, with 
consideration given to timeliness, likelihood, and sufficiency. See Section 9. The Agencies consider 
whether repositioning would be sufficient to deter or counteract what otherwise would be significant 
anticompetitive unilateral effects from a differentiated products merger.  

6.2 Bargaining and Auctions 

In many industries, especially those involving intermediate goods and services, buyers and sellers 
negotiate to determine prices and other terms of trade. In that process, buyers commonly negotiate 
with more than one seller, and may play sellers off against one another. Some highly structured forms 
of such competition are known as auctions. Negotiations often combine aspects of an auction with 
aspects of one-on-one negotiation, although pure auctions are sometimes used in government 
procurement and elsewhere. 

A merger between two competing sellers prevents buyers from playing those sellers off against each 
other in negotiations. This alone can significantly enhance the ability and incentive of the merged 
entity to obtain a result more favorable to it, and less favorable to the buyer, than the merging firms 
would have offered separately absent the merger. The Agencies analyze unilateral effects of this type 
using similar approaches to those described in Section 6.1.  

Anticompetitive unilateral effects in these settings are likely in proportion to the frequency or 
probability with which, prior to the merger, one of the merging sellers had been the runner-up when 
the other won the business. These effects also are likely to be greater, the greater advantage the 
runner-up merging firm has over other suppliers in meeting customers’ needs. These effects also tend 
to be greater, the more profitable were the pre-merger winning bids. All of these factors are likely to 
be small if there are many equally placed bidders.  

The mechanisms of these anticompetitive unilateral effects, and the indicia of their likelihood, differ 
somewhat according to the bargaining practices used, the auction format, and the sellers’ information 
about one another’s costs and about buyers’ preferences. For example, when the merging sellers are 
likely to know which buyers they are best and second best placed to serve, any anticompetitive 
unilateral effects are apt to be targeted at those buyers; when sellers are less well informed, such 
effects are more apt to be spread over a broader class of buyers. 

6.3 Capacity and Output for Homogeneous Products 

In markets involving relatively undifferentiated products, the Agencies may evaluate whether the 
merged firm will find it profitable unilaterally to suppress output and elevate the market price. A firm 
may leave capacity idle, refrain from building or obtaining capacity that would have been obtained 
absent the merger, or eliminate pre-existing production capabilities. A firm may also divert the use of 
capacity away from one relevant market and into another so as to raise the price in the former market. 
The competitive analyses of these alternative modes of output suppression may differ.  
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6.4 

A unilateral output suppression strategy is more likely to be profitable when (1) the merged firm’s 
market share is relatively high; (2) the share of the merged firm’s output already committed for sale 
at prices unaffected by the output suppression is relatively low; (3) the margin on the suppressed 
output is relatively low; (4) the supply responses of rivals are relatively small; and (5) the market 
elasticity of demand is relatively low. 

A merger may provide the merged firm a larger base of sales on which to benefit from the resulting 
price rise, or it may eliminate a competitor that otherwise could have expanded its output in response 
to the price rise. 

Example 20: Firms A and B both produce an industrial commodity and propose to merge. The demand for this 

http:profitable.12








 

 

 

  

 

   
  

   

 

  
   

 

 

 

Buyer characteristics and the nature of the procurement process can affect coordination. For example, 
sellers may have the incentive to bid aggressively for a large contract even if they expect strong 
responses by rivals. This is especially the case for sellers with small market shares, if they can 
realistically win such large contracts. In some cases, a large buyer may be able to strategically 
undermine coordinated conduct, at least as it pertains to that buyer’s needs, by choosing to put up for 
bid a few large contracts rather than many smaller ones, and by making its procurement decisions 
opaque to suppliers. 

8. Powerful Buyers 

Powerful buyers are often able to negotiate favorable terms with their suppliers. Such terms may 
reflect the lower costs of serving these buyers, but they also can reflect price discrimination in their 
favor. 

The Agencies consider the possibility that powerful buyers may constrain the ability of the merging 
parties to raise prices. This can occur, for example, if powerful buyers have the ability and incentive 
to vertically integrate upstream or sponsor entry, or if the conduct or presence of large buyers 
undermines coordinated effects. However, the Agencies do not presume that the presence of powerful 
buyers alone forestalls adverse competitive effects flowing from the merger. Even buyers that can 
negotiate favorable terms may be harmed by an increase in market power. The Agencies examine the 
choices available to powerful buyers and how those choices likely would change due to the merger. 
Normally, a merger that eliminates a supplier whose presence contributed significantly to a buyer’s 
negotiating leverage will harm that buyer.  

Example 22: Customer C has been able to negotiate lower pre-merger prices than other customers by threatening 
to shift its large volume of purchases from one merging firm to the other. No other suppliers are as well placed to 
meet Customer C’s needs for volume and reliability. The merger is likely to harm Customer C. In this situation, 
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9.1 Timeliness  

In order to deter the competitive effects of concern, entry must be rapid enough to make unprofitable 
overall the actions causing those effects and thus leading to entry, even though those actions would 
be profitable until entry takes effect.  

Even if the prospect of entry does not deter the competitive effects of concern, post-merger entry may 
counteract them. This requires that the impact of entrants in the relevant market be rapid enough that 
customers are not significantly harmed by the merger, despite any anticompetitive harm that occurs 
prior to the entry. 
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11. Failure and Exiting Assets 

Notwithstanding the analysis above, a merger is not likely to enhance market power if imminent 
failure, as defined below, of one of the merging firms would cause the assets of that firm to exit the 
relevant market. This is an extreme instance of the more general circumstance in which the 
competitive significance of one of the merging firms 
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focus on the alternatives available to sellers in the face of a decrease in the price paid by a 
hypothetical monopsonist. 

Market power on the buying side of the market is not a significant concern if suppliers have 
numerous attractive outlets for their goods or services. However, when that is not the case, the 
Agencies may conclude that the merger of competing buyers is likely to lessen competition in a 
manner harmful to sellers.  

The Agencies distinguish between effects on sellers arising from a lessening of competition and 
effects arising in other ways. A merger that does not enhance market power on the buying side of the 
market can nevertheless lead to a reduction in prices paid by the merged firm, for example, by 
reducing transactions costs or allowing the merged firm to take advantage of volume-based discounts. 
Reduction in prices paid by the merging firms not arising from the enhancement of market power can 
be significant in the evaluation of efficiencies from a merger, as discussed in Section 10. 

The Agencies do not view a short-run reduction in the quantity purchased as the only, or best, 
indicator of whether a merger enhances buyer market power. Nor do the Agencies evaluate the 
competitive effects of mergers between competing buyers strictly, or even primarily, on the basis of 
effects in the downstream markets in which the merging firms sell. 

Example 24: Merging Firms A and B are the only two buyers in the relevant geographic market for an 
agricultural product. Their merger will enhance buyer power and depress the price paid to farmers for this 
product, causing a transfer of wealth from farmers to the merged firm and inefficiently reducing supply. These 
effects can arise even if the merger will not lead to any increase in the price charged by the merged firm for its 
output. 

13. Partial Acquisitions 

In most horizontal mergers, two competitors come under common ownership and control, completely 
and permanently eliminating competition between them. This elimination of competition is a basic 
element of merger analysis. However, the statutory provisions referenced in Section 1 also apply to 
one firm’s partial acquisition of a competitor. The Agencies therefore also review acquisitions of 
minority positions involving competing firms, even if such minority positions do not necessarily or 
completely eliminate competition between the parties to the transaction. 

When the Agencies determine that a partial acquisition results in effective control of the target firm, 
or involves substantially all of the relevant assets of the target firm, they analyze the transaction much 
as they do a merger. Partial acquisitions that do not result in effective control may nevertheless 
present significant competitive concerns and may require a somewhat distinct analysis from that 
applied to full mergers or to acquisitions involving effective control. The details of the post-
acquisition relationship between the parties, and how those details are likely to affect competition, 
can be important. While the Agencies will consider any way in which a partial acquisition may affect 
competition, they generally focus on three principal effects.  

First, a partial acquisition can lessen competition by giving the acquiring firm the ability to influence 
the competitive conduct of the target firm. A voting interest in the target firm or specific governance 
rights, such as the right to appoint members to the board of directors, can permit such influence. Such 
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influence can lessen competition because the acquiring firm can use its influence to induce the target 
firm to compete less aggressively or to coordinate its conduct with that of the acquiring firm. 

Second, a partial acquisition can lessen competition by reducing the incentive of the acquiring firm to 
compete. Acquiring a minority position in a rival might significantly blunt the incentive of the 
acquiring firm to compete aggressively because it shares in the losses thereby inflicted on that rival. 
This reduction in the incentive of the acquiring firm to compete arises even if cannot influence the 
conduct of the target firm. As compared with the unilateral competitive effect of a full merger, this 
effect is likely attenuated by the fact that the ownership is only partial. 


